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IN THE UTAH COURT OF APPEALS

THE STATE OF UTAH,
Plaintiff/Appellee,
V.

Case No. 20131156-CA
~

ELIZABETH ASHLEY MORRISON,
Defendant/Appellant.

JURISDICTIONAL STATEMENT

This is an appeal from a restitution order entered on November 27, 2013 resulting
from a judgment of conviction for Negligent Homicide, a class A misdemeanor, in
violation of Utah Code§ 76-5-206 (2008); and two counts of Driving Under the
Influence, class A misdemeanors, in violation of Utah Code § 41-6a-502 (2008). See
R136; Addendum A (Sentence, Judgment, Conviction). This Court has jurisdiction
pursuant to Utah Code§ 78A-4-103(2)(e). See R177; Addendum B (Order for
i.@

Restitution).
STATEMENT OF ISSUE, STANDARD OF REVIEW, PRESERVATION

Issue I: Whether the trial court erred by imposing restitution without affording
v,

Morrison her requested restitution hearing as required by Utah Code§ 77-38a-302 (4).
Standard ofReview: This Court '"will not disturb a trial court's order of restitution

unless the trial court exceeds authority prescribed by law or abuses its discretion."' State
v. Poulsen, 2012 UT App 292, ,15, 288 P.3d 601. The trial court's interpretation of the

statute presents a question of law which is reviewed for correctness. State v. Harvell,
2009 UT App 271, if7, 220 P.3d 174.

Preservation: This issue was preserved when trial counsel filed a written objection
to the restitution amount proposed and requested a hearing and the trial judge denied it.
Rl69-72, 173-76. Although Morrison preserved this issue through her written objection
and request for a hearing, if this Court finds preservation inadequate, it can be reviewed
under the plain error doctrine. See State v. Holgate, 2000 UT 74, ifl 1-13, 10 P.3d 346. To
show plain error, Morrison must establish that ( 1) the trial court erred, (2) the error
should have been obvious to the trial court, and (3) the error was harmful. Id. ,I 13.

RULES, STATUTES AND CONSTITUTIONAL PROVISIONS
The following provisions are in Addendum C:
Utah Code§ 76-5-206 (2008); Utah Code§ 41-6a-502 (2008); Utah Code§§ 7738A-102, -301,-302 (2012); Utah Code§ 76-3-201 (2012); Utah Const. art. I,§ 7; U.S.
Const. amend. V and XIV.

STATEMENT OF THE CASE
Morrison was charged by Information with one count of Automobile Homicide, a
third degree felony, in violation of Utah Code § 76-5-207(2), four counts of Driving
Under the Influence of Alcohol and/or Drugs, a class A misdemeanor, in violation of
Utah Code§ 41-6a-502, and one count of a Red Light Violation, a class C misdemeanor,
in violation of Utah Code§ 41-6a-305. Rl-4. An amended Information was filed
February 13, 2012, adding an additional count of Driving Under the Influence of Alcohol
and/or Drugs, a class A misdemeanor. R21-25. On April 29, 2013, Morrison entered a
2

guilty plea to Negligent Homicide, a class A misdemeanor, and two counts of Driving
I,@

Under the Influence of Alcohol and/or Drugs, class A misdemeanors. R103-l 10, 115.
A sentencing hearing was held August 12, 2013. R188. The State, pursuant to the
~

statute, asked for a year to determine restitution. R188:15. Morrison did not object.
R188:15. On the Negligent Homicide conviction, Morrison was sentenced to 365-days in
jail, with credit for time served for 28-days. R136-37; 188:17. On each of the two Driving
under the Influence (DUI) convictions, Morrison was sentenced to 365-days in jail,
consecutive to the Negligent Homicide sentence, suspended. R136-37; 188:17-19.
Morrison was placed on probation for three years for each of her DUI convictions,
consecutive, for a total of six years probation. R136-37; 188:17-19.
On October 31, 2013, the State requested restitution in the amount of $39,440.69.
R139-40. On November 27, 2013, Morrison filed a written objection to the restitution
amount and requested a hearing. R169-72. That same day, the judge denied Morrison's
request for a restitution hearing and granted the State's proposed restitution amount.
RI 73-76, 177. Morrison filed a timely notice of appeal. RI 79-80.
STATEMENT OF THE FACTS
Morrison pleaded guilty to Negligent Homicide and two counts of DUI for acting
with criminal negligence in causing the death of Mr. Brailsford and driving a vehicle with
a blood alcohol concentration of .08 grams which proximately caused her to operate her
vehicle in a negligent manner inflicting bodily injury on several people. RI 03-110, 11113, 115.
During the sentencing hearing, the State requested the statutory year to determine

3

restitution. R188:15. As part of Morrison's sentence, the judge noted that she would be
required to pay full and complete restitution. R188:17-19. The State filed its proposed
restitution amount for $39,440.69 on October 31, 2013. Rl39-40. On November 27,
2013, Morrison filed a written objection to the State's proposed restitution amount and
requested a hearing. R169-72. Morrison's request for a full restitution hearing was denied
and the judge entered an order of restitution in the amount proposed by the State. RI 7376, 177.
SUMMARY OF THE ARGUMENT
This Court should reverse the trial court's restitution order where the court erred in
imposing restitution without affording Morrison her right to a full restitution hearing
pursuant to Utah law and state and federal due process protections. When a defendant
objects to a request for restitution, due process and the restitution statute mandate that the
court hold a full hearing on the issue. The trial court was required to grant Morrison a full
restitution hearing where she objected to the State's proposed restitution and requested a
hearing. The trial court's error merits reversal of the restitution order and remand for a
restitution hearing in compliance with the restitution statute.
ARGUMENT
POINT I. THE TRIAL COURT ERRED BY IMPOSING RESTITUTION
WITHOUT HOLDING A FULL RESTITUTION HEARING REQUIRED
UNDER THE STATUTE AND DUE PROCESS WHERE MORRISON
TIMELY OBJECTED AND REQUESTED THE HEARING.
"When a person is convicted of criminal activity that has resulted in pecuniary
damages, in addition to any other sentence it may impose, the court shall order that the
4

defendant make restitution to the victims." Utah Code§ 76-3-201(4)(a); Utah Code§ 77v;;

38a-302(1) (same); State v. Snyder, 747 P.2d 417,420 (Utah 1987) (holding "upon
conviction of a crime which has resulted in pecuniary damages ... trial court is
~

statutorily mandated to order the payment of restitution"). Pursuant to the restitution
statute, "[i]f the defendant objects to the imposition, amount, or distribution of the
restitution, the court shall allow the defendant a full hearing on the issue." Utah Code §
77-38a-302 (4); State v. Weeks, 2002 UT 98, ,12, 61 P.3d 1000;State v. Haga, 954 P.2d
1284, 1289 (Utah Ct. App. 1998) (holding defendant entitled to full restitution hearing
where requested at sentencing).
"'One of the fundamental requisites of due process is the opportunity to be fully
heard."' State v. Robinson, 860 P.2d 979, 982 (Utah Ct. App. 1993) (holding defendant's
due process rights were violated where he was denied a full hearing before restitution was
ordered) (citation omitted). '" [E]very significant deprivation, whether permanent or
temporary, of an interest, which is qualified as "property" under due process clause must
be preceded by notice and opportunity for hearing appropriate to the nature of the case,
absent extraordinary or unusual circumstances."' Id. (citation omitted). "' [T]he
fundamental requisite of due process of law is the opportunity to be heard, a right which
has little reality or worth unless one ... can choose for himself whether to contest."' Id.
For the purposes of restitution, a "full hearing," has been interpreted to also
ensure a defendant's due process right "to present testimony, and to cross-examine the

u)

other side's witnesses." State v. Starnes, 841 P.2d 712, 715 (Utah Ct. App. 1992)
(interpreting the "full hearing" provision formally codified as section 76-3-201(3)(c))
5

compare Utah Code 77-38a-203(2)(c). Referencing the restitution statute's full hearing
requirement, this Court stated:
Under both the United States and the Utah State Constitutions, due process
requires criminal proceedings including sentencing to be based upon
accurate and reasonably reliable information. See State v. Gomez, 887 P .2d
853, 854 (Utah 1994). Thus, "[f]undamental principles of procedural
fairness in sentencing require that a defendant have the right to examine
and challenge the accuracy and reliability of the factual information upon
which his sentence is based." Id. at 855. However, procedural fairness in
sentencing is satisfied when "[d]efendant had a full opportunity ... to
examine and challenge all factual information upon which the court based
his sentence." Id.

State v. Weeks, 2000 UT App 273, ,rs, 12 P.3d 110 (recognizing restitution is part of
sentence imposed); see also State v. Allen, 2000 UT App 340, ifl3 n.2, 15 P.3d 110
( cautioning that due process might be violated where a trial court fails to hold a
restitution hearing before ordering ongoing restitution payments are appropriate after
termination of probation).
This Court has held that it is reversible error for a trial court to deny a defendant
his statutory right to a full restitution hearing when the defendant objects to the
recommended restitution. State v. Breeze, 2001 UT App 200, 29 P .3d 19; State v.

Poulsen, 2012 UT App 292, ,r 18,288 P.3d 601 (remanding where defendant was denied
his right to a full restitution hearing); Haga, 954 P.2d at 1290 (remanding for trial court
to hold required restitution hearing where defendant requested one); Robinson, 860 P .2d
at 982-83 (holding restitution order violated due process where defendant was denied
restitution hearing).

6

Breeze is dispositive of the issue. 2001 UT App 200. In Breeze, the defendant
pleaded guilty to criminal nonsupport for failing "to pay [for over 10 years] $130 per
month in child support pursuant to a divorce decree." Breeze, 2001 UT App 200 at ,2.
~

At sentencing, Breeze and his "attorney asked the trial court to withhold setting the
amount of restitution until defendant's ex-wife could express her desires regarding the
amount of restitution" and "emphasized his wish that his ex-wife testify on the issue of
restitution." Id. at ,3. The trial court denied Breeze's request. Id.
On appeal, Breeze argued "the trial court erred in imposing restitution without

~

affording him a restitution hearing." Breeze, 2001 UT App 200 at 15. Emphasizing that
the restitution statute says "'the court shall .. . allow the defendant afull hearing on the
issue"' if he '"objects to the imposition, amount, or distribution of the restitution,"' this
Court concluded that "'the [restitution] statute is clear.'" Id. at 16 (citations omitted)
(second alteration in original). 1 Because "[b]oth defendant and his counsel objected to
the imposition of restitution at the sentencing hearing," "defendant is entitled to a full
hearing on the issue." Id. at 16; see also Weeks, 2000 UT App 273, ,9; Haga, 954 P.2d at

I.@

1289. Thus, because "a 'full hearing' is required by statute" and "is necessary to establish
a complete trial court record," this Court remanded "'to the trial court to hold the required
restitution hearing and to enter such order thereon as may be appropriate."' Breeze, 2001
UT App 200 at 19 (citations omitted).

1

In Breeze, this Court cited Utah Code Ann. § 76-3-201 (1999). The statutory
language relied on in Breeze is substantively the same today and is located in the Crime
Victims Restitution Act. See Utah Code Ann.§ 77-38a-302(4); State v. Weeks, 2002 UT
98, 12 n. l.
7

As in Breeze, the trial court in this case erred by not holding a restitution hearing.
Morrison objected to the State's proposed restitution and requested a hearing pursuant to
the restitution statute. Rl 69-72. Because Morrison objected "to the imposition, amount,
or distribution of the restitution," the court was obligated to set a full restitution hearing.
Utah Code Ann. § 77-38a-302(4). The court, however, did not hold the required
restitution hearing. See Rl 73-76. Instead, on the same day it denied Morrison's hearing
request, it simply ordered restitution in the amount requested by the State. RI 77.
As explained in Breeze, holding a full restitution hearing was "'required by
statute" and was "necessary to establish a complete trial court record." Id. at ,19 ( citations
omitted). Thus, rather than simply rubberstamping the restitution recommended by the
State, the trial court should have held a restitution hearing and used the statutory factors
to determine the appropriate amount of restitution ordered. See Utah Code§ 77-38a-302
(listing restitution criteria the trial court is mandated to consider when making restitution
determination).
This Court should reverse the restitution order and remand for a full hearing on the
matter where the trial court's denial of Morrison's hearing request was error. Morrison
should have been provided with the opportunity to review and cross-examine evidence
relating to the restitution amount. See Starnes, 841 P.2d at 715-16. The trial court's
failure to provide Morrison with a full hearing or due process, its ruling constituted an
abuse of discretion in violation of Morrison's constitutional and statutory rights. See

Weeks, 2000 UT App 273, ,I8; Allen, 2000 UT App 340,113 n.2; Starnes, 841 P.2d at
715-16. Where a factual dispute exists regarding restitution, a trial court "'exceeds the
8

authority prescribed by law or abuses its discretion,' if it does not 'allow the defendant a
full hearing on the issue."' Poulsen, 2012 UT App 292, 118 (citations omitted).
The denial of Morrison's right to a requested restitution hearing was also plain
{.jj

error. See State v. Garcia, 2001 UT App 19, ,6, 18 P.3d 1123 (plain error requires (1) an
error; (2) that is or should have been obvious to the trial court; and (3) is prejudicial).
Because all three requirements of plain error are satisfied, this Court can review
Morrison's claim should it determine it was not sufficiently preserved by defense
counsel's written objection to the restitution amount and request for a hearing. Id. As

~

discussed above, under Utah law it was error for the trial court to overrule Morrison's
objection to the State's proposed restitution amount and deny her request for a restitution
hearing. Utah Code Ann. § 77-38a-302(4) (a) ("If the defendant objects to the imposition,
amount, or distribution of the restitution, the court shall allow the defendant a full hearing
on the issue.").
The trial court's error was obvious where well-established law made it clear that a
trial court commits reversible error where it denies a defendant a hearing upon her

vJ

objection and request for a full restitution hearing. See Breeze, 2001 UT App 200 at ,6
(holding denial of a defendant's statutory right to a full restitution hearing where the
defendant objects to restitution amount is reversible error); Poulsen, 2012 UT App 292,

vi

118,288 P.3d 601 (remanding where defendant denied his right to a full restitution
hearing); Haga, 954 P.2d at 1290 (remanding for trial court to hold required restitution
~

hearing where defendant requested one); Robinson, 860 P .2d at 982-83 (holding
restitution order violated due process where defendant was denied restitution hearing).
9

Finally, the trial court's error harmed Morrison by denying her of her right to a full
restitution hearing under the law. See State v. Holgate, 2000 UT 74, ,13, 10 P.3d 346 (A
harmful error is one where "absent the error, there is a reasonable likelihood of a more
favorable outcome for the appellant, or phrased differently, our confidence in the verdict
is undermined." (internal quotation marks omitted)). The denial of Morrison's statutory
right to a full restitution hearing was prejudicial. Morrison was denied her due process
right to "to present testimony, [] to cross-examine the other side's witnesses," and to
challenge the State's evidence on the requested restitution to ensure that the amount
proposed was based upon accurate and reasonably reliable information. State v. Starnes,
841 P.2d at 715; Weeks, 2000 UT App 273, 18; Allen, 2000 UT App 340,113 n.2. Thus,
Morrison asserts this Court should reverse the trial court's decision because the error was
not only obvious, but also harmful in denying her the right to a full restitution hearing to
contest the restitution amount proposed.
CONCLUSION

Morrison respectfully requests that this Court reverse the trial court's order of
restitution and remand for a full restitution hearing on the matter.
SUBMITTED this ie_ day of May, 2014.

'DEBRA M.-NELSON
WOJCIECH S. NITECKI
Attorneys for Defendant/Appellant
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Addendum C: Relevant statutes and constitutional provisions

Tab A

3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH
STATE OF UTAH,
Plaintiff,

MINUTES
SENTENCE, JUDGMENT, COMMITMENT

vs.
ELIZABETH ASHLEY MORRISON,
Defendant.

Case No: 121900640 FS
Judge:
ROBIN w REESE
Date:
August 12, 2013

PRESENT

Clerk:

marlened

Prosecutor: JOHNSON, SANDI

Defendant
Defendant's Attorney(s): NITECKI, WOJCIECH S
DEFENDANT INFORMATION

Date of birth: April 7, 1988
Sheriff Office#: 353428
Audio
Tape Number:
S-45
Tape Count: 3:17
CHARGES
1. NEGLIGENT HOMICIDE {amended) - Class A Misdemeanor
~

Plea: Guilty

- Disposition: 04/29/2013 Guilty

2. DRIVING UNDER THE INFLUENCE OF ALC/DRUGS - Class A Misdemeanor

Plea: Guilty

- Disposition: 04/29/2013 Guilty

3. DRIVING UNDER THE I~FLUENCE OF ALC/DRUGS - Class A Misdemeanor

Plea: Guilty

- Disposition: 04/29/2013 Guilty

SENTENCE JAIL

Based on the defendant's conviction of NEGLIGENT HOMICIDE a Class A
Misdemeanor, the defendant is sentenced to a term of 365 day(s)
Based on the defendant's conviction 'of DRIVING UNDER THE INFLUENCE
OF ALC/DRUGS a Class A Misdemeanor, the defendant is sentenced to a
term of 365 day(s) The total time suspended for this charge is 365
day(s).
Based on the defendant's conviction of DRIVING UNDER THE INFLUENCE
OF ALC/DRUGS a Class A Misdemeanor, the defendant is sentenced to a
term of 365 day(s) The total time suspended for this charge is 365
day (s) .
Commitment is to begin immedi~tely.
Credit is granted for time served.
Credit is granted for 28 day(s) previously served.

Printed: 08/12/13 17:52:46

Page 1

Case No: 121900640 Date:

Aug 12, 2013

ORDER OF PROBATION
The defendant is placed on probation for 6 year{s).
Probation is to be supervised by Adult Probation & Parole.
Defendant to serve 365 day{s} jail.
PROBATION CONDITIONS

Usual a~d ordinary conditions required by Adult Probation and
Parole.
If supervised by Adult Probation and Parole: all fines, fees and/or
restitution are to be paid directly to Adult Probation and Parole.
Violate no laws.
Enter, participate in, and complete any program, counseling or
treatment as directed by probation agency.
Do not use, consume, or possess alcohol or illegal drugs; nor
associate with any persons using, possessing or consuming alcohol
or illegal drugs.
Do not frequent any place where drugs are used, sold or otherwise
distributed illegally.
Submit to breath and/or urine testing for drugs or alcohol upon the
request of any law enforcement officer and/or probation agent.
PAY FULL RESTITUTION IN ALL 3 COUNTS - STATE TO SUBMIT AMOUNT
WITHIN 1 YEAR
SERVE 365 DAYS JAIL - COUNT I - CREDIT FOR 28 DAYS JAIL
**COUNTS II AND III JAIL TO RUN CONSECUTIVE - BUT STAYED
COMPLETE SUBSTANCE ABUSE AND MENTAL HEALTH EVALUATION AND TREATMENT
MAINTAIN STABLE RESIDENCE
MAINTAIN CONTACT WITH AP&P
ATTACH INTERLOCK DEVICE
DRIVER LICENSE TO BE CODED WITH·THE INTERLOCK DEVICE
NOT TO DRIVE WITHOUT VALID DRIVERS LICENSE AND INSURANCE
SUBMIT TO DNA
***COUNTS II AND III PROBATION 3 YEARS ON EACH - PROBATION TO RUN
CONSECUTIVE
****TOTAL PROBATION 6 YEARS
FOLLOW ALL PROBATION PROGRAMS
The ignition interlock is to remain until 8/12/2019
Date:
ROBIN W REESE
District Court Judge

Printed: 08/12/13 17:52:46

Page 2 {last}

Tab B

~,

•

'

•
SIM GILL, Bar No. 6389
District Attorney for Salt Lake County
SANDI JOHNSON, Bar No. 9548
Deputy District Attorney
111 East Broadway, Suite 400
Salt Lake City , UT 84111
Telephone: (385) 468-7600
D.A. #: 12000636

IN THE THIRD DISTRICT COURT, SALT LAKE DEPARTMENT
IN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH

THE STATE OF UTAH,

ORDER FOR RESTITUTION

Plaintiff,
Case No. 121900640

-vsELIZABETH ASHLEY MORRISON,

HON. ROBIN W REESE

Defendant.

Based on the State's MOTION FOR RESTITUTION and good cause appearing, IT IS
HEREBY ORDERED that the Defendant pay $39A40.69 restitution to the victim(s).
Pursuant to UCA 77-38-6 victim information may not be disseminated. Victim information is
attached.

DATED this

_Z_7_ day of _N_!)_V_, 2013

I

,1

Tab C

UTAH CODE§ 76-5-206 (2008)
§ 76-5-206. Negligent homicide

(1) Criminal homicide constitutes negligent homicide if the actor, acting with criminal
negligence, causes the death of another.
<db

(2) Negligent homicide is a class A misdemeanor.

UTAH CODE§ 41-6a-502 (2008)
§ 41-6a-502. Driving under the influence of alcohol, drugs, or a combination of
both or with specified or unsafe blood alcohol concentration

( 1) A person may not operate or be in actual physical control of a vehicle within this state if
the person:
(a) has sufficient alcohol in the person's body that a subsequent chemical test shows that
the person has a blood or breath alcohol concentration of .08 grams or greater at the time of
the test;
(b) is under the influence of alcohol, any drug, or the combined influence of alcohol and
any drug to a degree that renders the person incapable of safely operating a vehicle; or
(c) has a blood or breath alcohol concentration of .08 grams or greater at the time of operation or actual physical control.
(2) Alcohol concentration in the blood shall be based upon grams of alcohol per 100 milliliters of blood, and alcohol concentration in the breath shall be based upon grams of alcohol per 210 liters of breath.
(3) A violation of this section includes a violation under a local ordinance similar to this
section adopted in compliance with Section 41-6a-5 l 0.

UTAH CODE§ 77-38a-102 (2012)

§ 77-38a-102. Definitions

As used in this chapter:
( 1) "Conviction" includes a:
(a) judgment of guilt;
(b) a plea of guilty; or
(c) a plea of no contest.
(2) "Criminal activities" means any offense of which the defendant is convicted or any
other criminal conduct for which the defendant admits responsibility to the sentencing
court with or without an admission of committing the criminal conduct.
(3) "Department" means the Department of Corrections.
(4) "Diversion" means suspending criminal proceedings prior to conviction on the
condition that a defendant agree to participate in a rehabilitation program, make
restitution to the victim, or fulfill some other condition.
(5) "Party" means the prosecutor, defendant, or department involved in a prosecution.
(6) "Pecuniary damages" means all demonstrable economic injury, whether or not yet
incurred, which a person could recover in a civil action arising out of the facts or events
constituting the defendant's criminal activities and includes the fair market value of
property taken, destroyed, broken, or otherwise harmed, and losses including lost
earnings and medical expenses, but excludes punitive or exemplary damages and pain
and suffering.

(7) "Plea agreement" means an agreement entered between the prosecution and defendant
setting forth the special terms and conditions and criminal charges upon which the
defendant will enter a plea of guilty or no contest.
(8) "Plea in abeyance" means an order by a court, upon motion of the prosecution and the
defendant, accepting a plea of guilty or of no contest from the defendant but not, at that
time, entering judgment of conviction against him nor imposing sentence upon him on
condition that he comply with specific conditions as set forth in a plea in abeyance
agreement.
(9) "Plea in abeyance agreement" means an agreement entered into between the
prosecution and the defendant setting forth the specific terms and conditions upon which,
following acceptance of the agreement by the court, a plea may be held in abeyance.
(10) "Plea disposition" means an agreement entered into between the prosecution and
defendant including diversion, plea agreement, plea in abeyance agreement, or any
agreement by which the defendant may enter a plea in any other jurisdiction or where
charges are dismissed without a plea.
( 11) "Restitution" means full, partial, or nominal payment for pecuniary damages to a
victim, including prejudgment interest, the accrual of interest from the time of
sentencing, insured damages, reimbursement for payment of a reward, and payment for
expenses to a governmental entity for extradition or transportation and as may be further
defined by law.

(12)(a) "Reward" means a sum of money:
(i) offered to the public for information leading to the arrest and conviction of an
offender; and
(ii) that has been paid to a person or persons who provide this information, except
that the person receiving the payment may not be a codefendant, an accomplice, or a
bounty hunter.

(b) "Reward" does not include any amount paid in excess of the sum offered to the
public.

( 13) "Screening" means the process used by a prosecuting attorney to terminate
investigative action, proceed with prosecution, move to dismiss a prosecution that has
been commenced, or cause a prosecution to be diverted.

(14)(a) "Victim" means any person whom the court determines has suffered pecuniary
damages as a result of the defendant's criminal activities.
(b) "Victim" may not include a codefendant or accomplice.

UTAH CODE § 77-38a-301 (2012)

§ 77-38a-301. Restitution--Convicted defendant may be required to pay

In a criminal action, the court may require a convicted defendant to make restitution.

UTAH CODE§ 77-38a-302 (2012)

§ 77-38a-302. Restitution criteria

(1) When a defendant is convicted of criminal activity that has resulted in pecuniary
damages, in addition to any other sentence it may impose, the court shall order that the
defendant make restitution to victims of crime as provided in this chapter, or for conduct
for which the defendant has agreed to make restitution as part of a plea disposition. For
purposes of restitution, a victim has the meaning as defined in Subsection 77-38a-102(14)
and in determining whether restitution is appropriate, the court shall follow the criteria
and procedures as provided in Subsections (2) through (5).
(2) In determining restitution, the court shall determine complete restitution and
court-ordered restitution.
"
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(a) "Complete restitution" means restitution necessary to compensate a victim for all
losses caused by the defendant.
(b) "Court-ordered restitution" means the restitution the court having criminal
jurisdiction orders the defendant to pay as a part of the criminal sentence at the time of
sentencing or within one year after sentencing.
(c) Complete restitution and court-ordered restitution shall be determined as provided
in Subsection (5).
(3) If the court determines that restitution is appropriate or inappropriate under this part,
the court shall make the reasons for the decision part of the court record.
(4) If the defendant objects to the imposition, amount, or distribution of the restitution,
the court shall allow the defendant a full hearing on the issue.

(5)(a) For the purpose of determining restitution for an offense, the offense shall include
any criminal conduct admitted by the defendant to the sentencing court or to which the

defendant agrees to pay restitution. A victim of an offense that involves as an element a
scheme, a conspiracy, or a pattern of criminal activity, includes any person directly
harmed by the defendant's criminal conduct in the course of the scheme, conspiracy, or
pattern.
(b) In determining the monetary sum and other conditions for complete restitution, the
court shall consider all relevant facts, including:
(i) the cost of the damage or loss if the offense resulted in damage to or loss or
destruction of property of a victim of the offense;
(ii) the cost of necessary medical and related professional services and devices
relating to physical or mental health care, including nonmedical care and treatment
rendered in accordance with a method of healing recognized by the law of the place
of treatment;
(iii) the cost of necessary physical and occupational therapy and rehabilitation;
(iv) the income lost by the victim as a result of the offense if the offense resulted in
bodily injury to a victim;
(v) up to five days of the individual victim's determinable wages that are lost due to
theft of or damage to tools or equipment items of a trade that were owned by the
victim and were essential to the victim's current employment at the time of the
offense; and
(vi) the cost of necessary funeral and related services if the offense resulted in the
death of a victim.
(c) In determining the monetary sum and other conditions for court-ordered restitution,
the court shall consider:
(i) the factors listed in Subsections (5)(a) and (b);

(ii) the financial resources of the defendant, as disclosed in the financial declaration
described in Section 77-38a-204;

(iii) the burden that payment of restitution will impose, with regard to the other
obligations of the defendant;
(iv) the ability of the defendant to pay restitution on an installment basis or on other
conditions to be fixed by the court;
(v) the rehabilitative effect on the defendant of the payment of restitution and the
method of payment; and
(vi) other circumstances that the court determines may make restitution inappropriate.

t.:i)

(d)(i) Except as provided in Subsection (5)(d)(ii), the court shall determine complete
restitution and court-ordered restitution, and shall make all restitution orders at the time
of sentencing if feasible, otherwise within one year after sentencing.

~

(ii) Any pecuniary damages that have not been determined by the court within one
year after sentencing may be determined by the Board of Pardons and Parole.

~

(e) The Board of Pardons and Parole may, within one year after sentencing, refer an
order of judgment and commitment back to the court for determination of restitution.

UTAH CODE§ 76-3-201 (2012)

§ 76-3-201. Definitions--Sentences or combination of sentences allowed--Civil penalties

(1) As used in this section:

(a) "Conviction" includes a:
(i) judgment of guilt; and
(ii) plea of guilty.
(b) "Criminal activities" means any offense of which the defendant is convicted or any
other criminal conduct for which the defendant admits responsibility to the sentencing
court with or without an admission of committing the criminal conduct.
(c) "Pecuniary damages" means all special damages, but not general damages, which a
person could recover against the defendant in a civil action arising out of the facts or
events constituting the defendant's criminal activities and includes the money equivalent
of property taken, destroyed, broken, or otherwise harmed, and losses including earnings
and medical expenses.
(d) "Restitution" means full, partial, or nominal payment for pecuniary damages to a
victim, and payment for expenses to a governmental entity for extradition or
transportation and as further defined in Title 77, Chapter 3 8a, Crime Victims Restitution
Act.

(e)(i) "Victim" means any person or entity, including the Utah Office for Victims of
Crime, who the court determines has suffered pecuniary damages as a result of the
defendant's criminal activities.
(ii) "Victim" does not include any coparticipant in the defendant's criminal activities.

(2) Within the limits prescribed by this chapter, a court may sentence a person convicted of
an offense to any one of the following sentences or combination of them:
(a) to pay a fine;
(b) to removal or disqualification from public or private office;
(c) to probation unless otherwise specifically provided by law;
(d) to imprisonment;
vJ

( e) on or after April 27, 1992, to life in prison without parole; or

(f) to death.

(3)(a) This chapter does not deprive a court of authority conferred by law to:
(i) forfeit property;
(ii) dissolve a corporation;
(iii) suspend or cancel a license;
(iv) permit removal of a person from office;
(v) cite for contempt; or
(vi) impose any other civil penalty.
(b) A civil penalty may be included in a sentence.

(4)(a) When a person is convicted of criminal activity that has resulted in pecuniary
damages, in addition to any other sentence it may impose, the court shall order that the
defendant make restitution to the victims, or for conduct for which the defendant has
agreed to make restitution as part of a plea agreement.
(b) In determining whether restitution is appropriate, the court shall follow the criteria
and procedures as provided in Title 77, Chapter 3 8a, Crime Victims Restitution Act.
(c) In addition to any other sentence the court may impose, the court, pursuant to the
provisions of Sections 63M-7-503 and 77-38a-401, shall enter:
(i) a civil judgment for complete restitution for the full amount of expenses paid on
behalf of the victim by the Utah Office for Victims of Crime; and
(ii) an order of restitution for restitution payable to the Utah Office for Victims of
Crime in the same amount unless otherwise ordered by the court pursuant to
Subsection (4)(d).
(d) In determining whether to order that the restitution required under Subsection (4 )( c)
be reduced or that the defendant be exempted from the restitution, the court shall
consider the criteria under Subsections 77-38a-302(5)(c)(i) through (vi) and provide
findings of its decision on the record.

(5)(a) In addition to any other sentence the court may impose, and unless otherwise ordered
by the court, the defendant shall pay restitution of governmental transportation expenses if
the defendant was:
(i) transported pursuant to court order from one county to another within the state at
governmental expense to resolve pending criminal charges;

(ii) charged with a felony or a class A, B, or C misdemeanor; and
(iii) convicted of a crime.
(b) The court may not order the defendant to pay restitution of governmental

transportation expenses if any of the following apply:
(i) the defendant is charged with an infraction or on a subsequent failure to appear a
warrant is issued for an infraction; or
(ii) the defendant was not transported pursuant to a court order.

(c)(i) Restitution of governmental transportation expenses under Subsection (5)(a)(i)
shall be calculated according to the following schedule:
(A) $100 for up to 100 miles a defendant is transported;
(B) $200 for 100 up to 200 miles a defendant is transported; and
(C) $350 for 200 miles or more a defendant is transported.
(ii) The schedule of restitution under Subsection ( 5)(c)(i) applies to each defendant
transported regardless of the number of defendants actually transported in a single trip.
(d) If a defendant has been extradited to this state under Title 77, Chapter 30, Extradition,
to resolve pending criminal charges and is convicted of criminal activity in the county to
which he has been returned, the court may, in addition to any other sentence it may
impose, order that the defendant make restitution for costs expended by any
governmental entity for the extradition.

(6)(a) In addition to any other sentence the court may impose, and unless otherwise ordered
by the court pursuant to Subsection (6)(c), the defendant shall pay restitution to the county
for the cost of incarceration and costs of medical care provided to the defendant while in
the county correctional facility before and after sentencing if:
(i) the defendant is convicted of criminal activity that results in incarceration in the
county correctional facility; and

(ii)(A) the defendant is not a state prisoner housed in a county correctional facility
through a contract with the Department of Corrections; or
(B) the reimbursement does not duplicate the reimbursement provided under Section
64-13e-104 if the defendant is a state probationary inmate, as defined in Section
64-13e-102, or a state parole inmate, as defined in Section 64-13e-102.

(b)(i) The costs of incarceration under Subsection (6)(a) are the amount determined by
the county correctional facility, but may not exceed the daily inmate incarceration costs
and medical and transportation costs for the county correctional facility.
(ii) The costs of incarceration under Subsection (6)(a) do not include expenses incurred
by the county correctional facility in providing reasonable accommodation for an
inmate qualifying as an individual with a disability as defined and covered by the
federal Americans with Disabilities Act of 1990, 42 U.S.C. 12101 through 12213,
including medical and mental health treatment for the inmate's disability.
(c) In determining whether to order that the restitution required under this Subsection (6)
be reduced or that the defendant be exempted from the restitution, the court shall
consider the criteria under Subsections 77-38a-302(5)(c)(i) through (vi) and shall enter
the reason for its order on the record.
(d) If on appeal the defendant is found not guilty of the criminal activity under
Subsection (6)(a)(i) and that finding is final as defined in Section 76-1-304, the county
shall reimburse the defendant for restitution the defendant paid for costs of incarceration
under Subsection (6)(a).

UTAH CONST. ART. 1, § 7
Sec. 7. [Due process of law]

No person shall be deprived of life, liberty or property, without due process of law.
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U.S. CONST. AMEND. V

AmendmentV. Grand Jury Indictment for Capital Crimes; Double Jeopardy;
Self-Incrimination; Due Process of Law; Just Compensation for Property

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval
forces, or in the Militia, when in actual service in time of War or public danger; nor shall
any person be subject for the same offence to be twice put in jeopardy of life or limb; nor
shall be compelled in any criminal case to be a witness against himself, nor be deprived of
life, liberty, or property, without due process of law; nor shall private property be taken for
public use, without just compensation.

U.S. CONST. AMEND. XIV

AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE
PROCESS; EQUAL PROTECTION; APPOINTMENT OF REPRESENTATION;
DISQUALIFICATION OF OFFICERS; PUBLIC DEBT; ENFORCEMENT

Section 1. All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein they reside.
No State shall make or enforce any law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.
Section 2. Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State, excluding
Indians not taxed. But when the right to vote at any election for the choice of electors for
President and Vice President of the United States, Representatives in Congress, the
Executive and Judicial officers of a State, or the members of the Legislature thereof, is
denied to any of the male inhabitants of such State, being twenty-one years of age, and
citizens of the United States, or in any way abridged, except for participation in rebellion,
or other crime, the basis of representation therein shall be reduced in the proportion which
the number of such male citizens shall bear to the whole number of male citizens
twenty-one years of age in such State.
Section 3. No person shall be a Senator or Representative in Congress, or elector of
President and Vice President, or hold any office, civil or military, under the United States,
or under any State, who, having previously taken an oath, as a member of Congress, or as
an officer of the United States, or as a member of any State legislature, or as an executive or
judicial officer of any State, to support the Constitution of the United States, shall have
engaged in insurrection or rebellion against the same, or given aid or comfort to the
enemies thereof. But Congress may by a vote of two-thirds of each House, remove such
disability.
Section 4. The validity of the public debt of the United States, authorized by law, including
debts incurred for payment of pensions and bounties for services in suppressing
insurrection or rebellion, shall not be questioned. But neither the United States nor any

State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion
against the United States, or any claim for the loss or emancipation of any slave; but all
such debts, obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the
provisions of this article.

